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WHAT IS A SAFE HARBOUR
In 2017, the Government introduced legislative reform that 
provides directors with protection from insolvent trading in 
certain circumstances. This protection is known as a ‘Safe 
Harbour’.

The purpose of the Safe Harbour is to enable directors 
who suspect that their company may become, or may be 
insolvent, to develop a turnaround plan to save the company, 
or to achieve a better outcome than would otherwise 
be achieved by the company being placed in voluntary 
administration or liquidation.

The legislation expressly encourages directors to act early, 
and is afforded to those who proactively develop a plan in 
consultation with expert advisers and have reliable financial 
information, whilst ensuring that there is no misconduct, 
employees are paid and tax lodgments are met. Provided 
that the directors do these things, and continue to 
reasonably believe that the steps being developed and taken 
will achieve a better outcome, the legislation prevents the 
directors from being sued for insolvent trading.

HOW CAN SAFE HARBOUR 
LEAD TO A BETTER 
OUTCOME
By providing directors of potentially insolvent companies 
with protection, so they can pursue a credible turnaround 
plan as an alternative to voluntary administration.

Currently, many directors balance the potential upside of a 
successful turnaround against the potential downside of an 
unsuccessful turnaround and business failure. Some directors, 
perceiving little downside risk, battle on against the odds in 
the hope of a white knight saving the company.

Safe Harbour provides breathing space that enables more 
informed decision-making in a distressed or stressed 
situation. The legislation recommends that directors who 
suspect their company may become or  be  insolvent, should 
engage an appropriately qualified entity to advise the 
company and assist in developing a credible turnaround plan 
that will withstand scrutiny.
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WHO CAN BE A QUALIFIED 
ENTITY?
The legislation does not specify who can be an appropriately 
qualified entity. Rather, the explanatory memorandum 
issued by government to explain the new law, suggests that 
appropriately qualified means ‘fit for purpose’. In determining 
whether the advising entity is ‘fit for purpose’, the directors 
should take into account:

•  the nature, size, complexity and financial position of the 
business to be restructured; 

•  the adviser’s independence, professional qualifications, 
good standing and membership of appropriate 
professional bodies; 

• the adviser’s experience; and 
•  whether the adviser has adequate levels of professional 

indemnity insurance to cover the advice being given.

To provide sufficient protection for the directors, we 
recommend that directors engage an external appropriately 
qualified entity to guide the implementation of Safe 
Harbour. This will minimise a potential liquidator’s capacity to 
challenge the directors’ right to safe harbour protection.

The relevant question is whether the qualified entity has the 
right skills, experience and qualifications appropriate for the 
situation at hand.

WHAT SKILLS, EXPERIENCE 
AND QUALIFICATIONS ARE 
APPROPRIATE?
Every turnaround is different. However, based on our 
experience assisting clients to turn their businesses around 
for the past 20 years, we have prepared the following list of 
skills, which are required in most situations.

A qualified entity should be able to:

•  Help you stabilise the business. A qualified entity should 
be an expert in triaging the issues, prioritising, and 
providing clear advice on how to address the situation.

•   Help you manage external stakeholders, such as banks, 
creditors and the ATO. Because a qualified entity 
has significant expertise and experience in managing 
turnarounds, they are often well known to external 
stakeholders, and their presence will immediately provide 
some comfort to these external stakeholders.

•  Help you analyse the situation and develop a robust 
plan. A qualified entity should have deep financial skills, 
and can usually draw on a team of business analysts that 
interrogate the financial information with a fresh set of 
eyes. They will seek to understand the symptoms, but 
more importantly the causes of financial distress, and 
develop solutions to remedy the symptoms and address 
the causes.

•  Help you develop a credible plan and build engagement 
and alignment. A qualified entity should have a 
process to conduct a strategic diagnostic review, which 
involves spending time in the business talking to key 
internal personnel, understanding the business model, 
understanding the unique value proposition or sales 
proposition, understanding employee and customer 
sentiment, management information systems and 
processes etc. In brief, working out what makes the 
business tick, and developing a plan to capitalise on the 
strengths and opportunities, and minimise risks from 
weaknesses and threats.

•  Help you persuade external stakeholders to support the 
plan, and internal stakeholders to get behind the plan.

•  Have experience in sourcing additional working capital, if 
required.

•  Help you keep the plan on track, to ensure that it is 
successful.

•  Develop a plan to make him or herself redundant by 
ensuring the plan is sustainable for the long-term.

An external qualified entity should help the directors find 
options that may not have been considered, which could lead 
to a better outcome for all stakeholders.
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We suggest that 
you request resumes 

from the advisory 
firm for the people 

who will be involved.

HOW WILL YOU KNOW WHETHER YOUR ADVISER IS AN 
APPROPRIATELY QUALIFIED ENTITY?

It is clear that a qualified entity should have deep expertise and significant experience assisting and turning around distressed 
companies. They may hold relevant professional qualifications. The key question a director should ask themselves is whether it would 
be reasonable for the directors to rely on the relevant person or firm to assist them to develop a credible turnaround plan?

We suggest that you request resumes from the advisory firm for the people who will be involved.

At Vantage Performance, every turnaround project is led by an executive who has more than 15 years’ experience in turning around 
companies suffering financial difficulties.

At Vantage Performance, we have built our reputation on implementing successful turnarounds, often in really difficult situations. 
Our experience and proven turnaround process has been instrumental in winning 14 Turnaround of the Year Awards from the 
Turnaround Management Association.
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IS SAFE HARBOUR AVAILABLE?
Courts will consider the following when deciding whether Safe Harbour was available to directors:
•  did the directors start to develop and then take courses of action that were reasonably likely to lead to a better outcome for 

the company; and 
•  did the company pay all employee entitlements and comply with tax reporting obligations?

In determining whether the courses of action were reasonably likely to lead to a better outcome, the Courts may have regard to 
the following factors:
• an appropriately qualified entity was engaged;
•  the company maintained appropriate financial records and the directors were properly informed;
• no misconduct by officers or employees;
•  a restructuring plan was being developed and implemented;
•  adviser(s) provided an opinion to the Board on whether Safe Harbour was available;
•  the Board considered the opinion and satisfied itself that Safe Harbour was available.
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FACTS ABOUT 
SAFE HARBOUR
• Directors retain control of the company.
•  So long as the legislative criteria is met, directors can afford themselves the benefit of Safe Harbour protection as soon as 

the directors ‘start to suspect’ that the company may become or be insolvent; no Court intervention or disclosure to ASIC is 
required.

•  Safe Harbour will protect a director in relation to debts that a company incurs directly or indirectly in connection with 
developing and taking a course of action (this includes normal trading debts).

•  Safe Harbour is a carve-out, rather than a defence to insolvent trading.
•  Safe Harbour protects directors, interim directors and advisers hired for a turnaround.
•  Safe Harbour will not prevent the appointment of an administrator, liquidator or receiver by a third party.
•  According to ASX Listing Rules, Guidance Note 8, the fact that directors are relying on Safe Harbour to develop a course 

of action, in and of itself, is not something that ASX would generally require an entity to disclose. Most investors would 
expect directors in financial difficulty to be considering whether there is a better alternative than liquidation. That fact does 
not require disclosure, unless is ceases to be confidential or a definitive course has been determined.

•  In February 2020, new law came into effect making “creditor-defeating dispositions” voidable against a liquidator and ASIC, 
and penalising anyone who is engaged in or facilitates such dispositions. A “creditor-defeating disposition” is the transfer 
of company property at an undervalue, to the detriment of the company’s creditors in any subsequent winding up. An 
exception however applies to dispositions during Safe Harbour. As such, directors and other persons involved in the transfer 
of company property, e.g. as part of a turnaround or wind down initiative, have further reason to ensure that Safe Harbour 
protection is in place before such transfers are undertaken. 
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CONCLUSION
The Safe Harbour law reform is a significant step towards improving corporate law, and striking an appropriate balance between 
encouraging entrepreneurial activity, facilitating a turnaround and protecting third parties from the financial impact of corporate 
failure.

At Vantage, we know that managing financial difficulties can be challenging and uncertain, leaving directors and other company 
stakeholders exposed. We strongly recommend that directors seek advice from an external adviser with demonstrable turnaround 
and restructuring expertise, at the earliest sign of concerns around financial performance.

Safe Harbour law reform is 
a significant step towards 
improving corporate law. It 
provides breathing space and 
the chance for more informed 
decision making, benefitting not 
only the individual directors, but 
all stakeholders.
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FOR FURTHER INFORMATION, PLEASE CONTACT 
THE VANTAGE SAFE HARBOUR TEAM:

Michael Fingland, Executive Director & CEO (National) – 0407 226 968

Andrew Birch, Executive Director (WA) – 0422 220 122

Macaire Bromley, Executive Director (NSW) – 0412 848 816

Kevin Higgins, Executive Director (QLD) – 0438 233 025
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